
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 

 
 

       

 
                      

   HIPAA Audit Program – Phase 2 Begins 
The Administrative Simplification component of the HIPAA 
law, as enacted in 1996 and amended by Health 
Information Technology for Economic and Clinical Health 
Act (HITECH) in 2009, is focused on privacy and security of 
protected health information (PHI), as well as breach 
notification.  Part of the law requires the Department of 
Health and Human Services through its Office for Civil 
Rights (OCR) to conduct periodic audits to ensure 
compliance with these privacy and security standards by 
affected entities. One of the primary focuses of these 
audits is to assist the government in understanding issues 
that might exist.  The government would then be able to 
provide additional guidance, with goal being to allay 
problems before they arise.   
 
The OCR initiated its first phase of HIPAA audits in 2012.  It 
has recently announced the second phase of audits 
directed at covered entities and business associates 
beginning now. As a reminder, a covered entity for 
purposes of the HIPAA administrative simplification rules is 
a health care provider, a health care clearinghouse, or a 
health plan.  An employer is generally not a covered entity.  
If the employer sponsors a self-funded health plan, the self-
funded health plan is the covered entity.  If the employer 
sponsors an insured plan and receives no PHI, then the 
insurer is the covered entity. 
 
The HITECH law made business associates subject to a 
significant portion of the collective privacy and security 
rules.  A business associate is defined as an individual or 
entity that performs a function or activity, or performs 
specific services on behalf of a covered entity, that involves 
creating, receiving, maintaining or transmitting PHI 
regulated by HIPAA.  A business associate also includes a 
person that offers a personal health record to individuals 
on behalf of a covered entity, as well as a subcontractor 
that creates, receives, maintains, or transmits PHI on 
behalf of the business associate. A business associate 
does not include a covered entity’s workforce. 
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The process for Phase 2 audits begins with a letter from 
OCR to a random selection of covered entities and 
business associates.  According to OCR’s audit 
procedures, an initial communication will be sent via 
email.  The OCR cautions that if spam filtering or virus 
protection is enabled, the initial communication may be 
incorrectly classified as spam.  Covered entities should 
check their junk or spam email folder for emails from 
OCR (a valid email address from OCR is 
OSOCRAudit@hhs.gov).  While it is not mandatory to 
respond to the initial inquiry, it would be prudent to do 
so if, for no other reason than to have an awareness 
that an audit might be forthcoming.  Once verification of 
a valid email contact has been established, OCR will 
then send along a pre-screening questionnaire and 
request submission of certain information from the 
covered entity or business associate through its secure 
portal.  Based on the information provided, OCR would 
then begin conducting a desk or onsite audit. Additional 
information about the steps involved in Phase 2 audits 
is available from the OCR’s website. 
 
Information obtained from these audits will be used to 
provide technical assistance and assist in the 
development of tools for purposes of self-evaluation 
compliance in preventing breaches.  
 
As an on-going general best practice, covered entities 
and business associates should make certain that their 
HIPAA privacy, security and breach notification policies 
and procedures are in good order.  A helpful tool to 
ensure compliance is available from the OCR in the form 
of an Audit Protocol. These updated charts provide great 
information on what would be reviewed in the event of 
an audit.  Specifically, the procedures outline a covered 
entity’s compliance with the privacy rules relating to: 
 Notice of privacy practices;  
 Individual rights, such as requests for privacy 

protection and access to an individual’s PHI;  
 Compliance with administrative rules and the use and 

disclosure rules;  
 Amending PHI; and  
 Accounting of disclosure.  
 
In addition, the Audit Protocol reviews compliance with 
the HIPAA Security and Breach Notification rules.  
Anyone responsible for compliance with these rules 
should use these charts as a roadmap. 
 
 

More State and Local Paid Sick  
Leave Laws 

The state of Vermont joins California, Connecticut, 
Massachusetts and Oregon to become the fifth state to 
enact paid sick leave law. In the local jurisdiction arena, 
the City of Santa Monica, California and the Cities of 
Elizabeth, New Brunswick and Plainfield in New Jersey 
have adopted new paid sick leave ordinances. 
 
There is growing concern about states and local 
jurisdictions continuing to enact these paid sick leave 
laws.  While there are similarities in the provisions, 
there are differences in these laws that may cause 
confusion among both employers and employees in the 
terminology and understanding of the requirements of 
the laws.  Some states have laws in place that prohibit 
local jurisdictions from enacting these types of laws.  
The National Conference of State Legislatures has been 
approached to review the matter and consider 
developing and adopting model laws to provide 
uniformity, reduce administrative burdens, as well as 
minimize unneeded confusion among employers and 
employees. 
 
Vermont’s Earned Sick Time Law 
Governor Peter Shumlin signed a paid sick leave bill (H. 
187; Act 69) into law on March 9, 2016.  This law 
requires employers to provide a minimum of three paid 
sick leave days in a 12-month period to full-time 
employees beginning in 2017; five days beginning in 
2019 and beyond.   
 
For purposes of this law: 
 A covered employer is defined as any individual, 

organization, or governmental body, partnership, 
association, corporation, legal representative, trustee, 
receiver, trustee in bankruptcy, and any common 
carrier by rail, motor, water, air, or express company 
doing business in or operating within Vermont. 

 An eligible employee is one who for consideration of 
direct or indirect gain or profit, is employed by a 
covered employer an average of 18 hours per week 
during a year.   
 

Those ineligible for earned sick leave time include: 
 Individuals employed for less than 20 weeks in a 

12-month period in a job scheduled to last 20 
weeks or less; 

 Certain individuals employed by health care 
facilities; 

http://www.hhs.gov/hipaa/for-professionals/compliance-enforcement/audit/index.html�
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 Individuals employed by the federal government or 
by the state of Vermont, including certain school 
district personnel; 

 Individuals under the age of 18; 
 Certain sole proprietors and partners, and executive 

members of corporations or LLCs; and 
 Individuals who work on a per diem or intermittent 

basis with no expectation of continued employment. 
 
Amount of Leave.  An eligible employee accrues one 
hour of earned sick time for every 52 hours worked.  An 
employer can cap the amount of earned sick time to a 
maximum of 24 hours in a 12-month period for the 
period of January 1, 2017 until December 31, 2018.  
Beginning January 1, 2019, the employer can cap the 
amount of leave to a maximum of 40 hours in a 12-
month period.  While newly hired individuals can begin 
to accrue earned sick time upon their date of hire, an 
employer can impose a waiting period of up to one year 
before they can use the leave. 
 
Benefits during Leave.  Group health benefits must 
continue during an employee’s use of earned sick time 
at the same level and conditions that coverage would 
be provided during normal work hours. An employer may 
require that the employee contribute to the cost of the 
benefits during the use of earned sick time at the 
existing rate of employee contribution. 
 
Use of Leave. Leave can be taken for the following 
events: 
 To attend to the employee’s own illness or injury, or 

to receive professional diagnostic, preventive, 
routine, or therapeutic health care 

 To care for a family member’s illness or injury, 
receipt of medical services, or for their long term 
care 

 To attend to the psychological, physical, or legal 
effects of domestic violence, sexual assault, or 
stalking 

 Closure of a place of business or school due to a 
public health emergency. 

 
For this purpose, a family member includes parent, 
grandparent, spouse, child, brother, sister, parent-in-
law, grandchild, or foster child. 

 
Notification.  Employers are required to post of notice of 
the paid leave law in their place of businesses, as well 
as provide written notification to all new hires.  An 
employer may require employees requesting leave to 
avoid scheduling the leave during regular business 

hours, as well as to notify the employer as soon as 
practicable of the need for leave.   
 
Coordination with Employer Policy. An employer who 
already provides paid leave to that meets the minimum 
requirements of this law need not change its current 
policy nor offer additional leave. 
 
Santa Monica Paid Sick Leave and Minimum Wage 
Ordinance 
The City of Santa Monica joins several local California 
jurisdictions, including San Francisco, Oakland and 
Emeryville, that have enacted paid sick leave 
ordinances. The Santa Monica Paid Sick Leave and 
Minimum Wage Ordinance, which takes effect July 1, 
2016, requires employers to provide one hour of sick 
leave for every 30 hours worked by an eligible 
employee.   
 
An eligible employee is one who works at least two 
hours per week within the geographic boundaries of the 
City of Santa Monica and is entitled to paid in 
accordance with California’s minimum wage law.   
 
Affected employers are those who directly or indirectly 
employ or exercise control over the wages, hours and 
working conditions of their employees.  This Ordinance 
does not apply to certain state or federal employers. 
 
Leave Accrual.  For individuals employed on or before 
July 1, 2016, accrual of leave will begin July 1, 2016.  
For individuals hired after July 1, 2016, accrual of leave 
begins 90 days following the date of hire. An employee 
is eligible to use accrued sick leave after the first 90 
days of employment.  

 
Amount of Leave. Employers with 26 or more employees 
must provide at least 72 hours of paid sick leave; 
employers with 25 or fewer employees must provide at 
least 40 hours of paid sick leave. Paid sick leave carries 
forward year to year, subject to certain leave caps.  
 
Use of Leave.  Leave can be taken to attend to the 
employee’s own medical needs or to attend to the 
needs of a family member, in the diagnosis or treatment 
of a physical or mental condition, including preventive 
care services. In addition, leave can be taken for 
medical or psychological services, relocation services, 
victim advocacy or other legal services that may be 
needed as a result of domestic abuse, sexual assault, or 
stalking.  
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For this purpose, a family member includes:  
 A biological, adopted, or foster child, stepchild, legal 

ward, or a child to whom the employee stands in loco 
parentis, regardless of age or dependency status; 

 A biological, adoptive, or foster parent, stepparent, or 
legal guardian of an employee or his/her employee 
spouse or registered domestic partner, or an 
individual who stood in loco parentis when the 
employee was a minor child;  

 A spouse or registered domestic partner; 
 A grandparent; 
 A grandchild; and 
 A sibling. 

 
Notification.  Employers are required to provide written 
notification of the paid sick leave benefit to each 
current employee and to each new employee at the time 
of hire. In addition, a workplace poster is required to be 
prominently displayed in all worksite locations. An 
employer may require employees to give reasonable 
notification of an absence from work for which paid sick 
leave is used. 
 
Coordination with Employer Policy.  An employer who 
already provides paid leave to that meets the minimum 
requirements of this law need not change its current 
policy nor offer additional leave. 
 
New Jersey – Cities of Elizabeth, New Brunswick 
and Plainfield 
The Ordinances passed by the Cities of Elizabeth, New 
Brunswick and Plainfield are identical to the paid sick 
leave ordinances enacted by nine other jurisdictions in 
New Jersey.  In a nutshell, employers employing 10 or 
more employees must provide up to 40 hours of paid 
sick time per calendar year.  Those employing less than 
10 employees must provide up to 24 hours of paid sick 
time per calendar year.   
 
The paid sick leave ordinance in New Brunswick 
became effective January 6, 2016; the City of 
Elizabeth’s ordinance became effective on March 2, 
2016; the City of Plainfield’s ordinance becomes 
effective on July 12, 2016.   
 
For summaries of the New Jersey ordinances, see these 
prior Benefit Beat articles: 
 New State and Local Paid Sick Leave Laws (9/8/15) 
 New Jersey: Passaic, East Orange, and Paterson Sick Leave 

Ordinances (10/8/14) 
 City of Newark’s Sick Leave Ordinance (3/18/14) 
 

Updated California Workplace Poster 
In California, an employer who employs 5 or more 
employees must provide reasonable maternity leave, 
not to exceed 4 months, for pregnancy, childbirth, and 
related medical conditions. Employers must treat 
women affected by pregnancy as any other temporarily 
disabled individual.  This law requires employers to 
provide notice to its employees of the right to request 
pregnancy disability leave, or to transfer to a less 
strenuous or hazardous position.   
 
The California Department of Fair Employment and 
Housing has released an updated workplace poster for 
employers to use in satisfying posting requirements 
under California’s Pregnancy Disability Leave law. The 
effective date of the new poster is April 1, 2016.  This 
notice should be posted in a conspicuous place where 
employees tend to congregate.  Information about this 
pregnancy leave must also be included in any employee 
handbook, if applicable. 
 
San Francisco HCSO: 2015 Employer 
Annual Reporting Form due April 30th 
Employers subject to the San Francisco’s Health Care 
Security Ordinance (HCSO) are required to annually 
report their health care expenditures to the Office of 
Labor Standards Enforcement (OLSE). The 2015 
Employer Annual Reporting Form and related 
instructions are now available on the OLSE’s website.  
The deadline for submitting the Annual Reporting Form 
is April 30, 2016. Employers who fail to submit an 
annual report on time may be subject to penalties of 
$500 for each quarter the violation occurs.  
 
A business is covered by the HCSO if it engages in 
business within the City and employs 20 or more 
employees per week. Nonprofit employers with fewer 
than 50 employees, and small employers with fewer 
than 20 employees, are exempt from the HCSO.   For 
2016, the applicable health care expenditure rate for 
large businesses employing 100+ employees is $2.53 
per hour; the rate for businesses with 20-99 employees 
and nonprofits employing 50-99 employees is $1.68 per 
hour (see San Francisco HCSO Expenditure Rates for 
2016, Benefit Beat, 9/8/15). 
 

The information contained in this Benefit Beat is not intended to be 
legal, accounting, or other professional advice, nor are these 

comments directed to specific situations. This information is provided 
as general guidance and may be affected by changes in law or 

regulation. This information is not intended to replace or substitute for 
accounting or other professional advice.  
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